Impacts of Wisconsin’s Fetal Protection Law: 

Chapter 48 of the WI Children’s Code and Serving Pregnant Women

Overview
This document will briefly describe:

•  The intended and unintended consequences of WI Children’s Code 48.981(2)(d) as it pertains to 

delivering alcohol and drug services to pregnant women
•
The epidemiology and impacts of drinking and drug use by pregnant women in Wisconsin

•
Current alcohol and drug service delivery for pregnant women in Wisconsin

•
Implementation of evidence-based SBIRT services that can create improved public health outcomes
•
Chapter 48 of the WI Children’s Code is a barrier to a successful public health intervention 
•
Proposals to modify Chapter 48 of the WI Children’s Code
Intended and Unintended Impact on Alcohol and Drug Screening, Brief Intervention, Referral, and Treatment (SBIRT) Services
Act 292 of 1997, was signed into law in 1998 as part of the WI Children’s Code 48.981(2)(d). Chapter 48 allows healthcare professionals, social workers, teachers, attorneys, other professionals, family members, and acquaintances to report to child protective services pregnant women whose drinking or drug use poses a threat to their developing babies.  One intended impact of this law is that pregnant women have received alcohol and drug treatment, and their developing babies have been protected from maternal drinking and drug use.  In 2005, healthcare professionals reported a total of 34 women under this law.1
An unintended negative impact is that the law hinders healthcare professionals in providing evidence-based alcohol and drug screening, brief intervention, referral, and treatment (SBIRT) services that could help thousands of pregnant women and protect their babies every year in Wisconsin. These services are acknowledged as an effective public health intervention that can reduce risky alcohol and drug use and thereby improve both the health of the pregnant woman and the developing fetus.2
The Epidemiology and Impacts of Drinking and Drug Use by Pregnant Women in Wisconsin 

According to the Wisconsin Division of Mental Health and Substance Abuse Services 24 percent of Wisconsin women aged 18 - 44 binge drink (4 or more drinks per occasion), and 32 percent of pregnant women drink alcohol during pregnancy. Each year approximately 150 - 200 Wisconsin babies are negatively affected by prenatal alcohol exposure.3  Eleven percent of rural women and 16% of urban women admit to drinking while pregnant – about 15% statewide.4
Possible harms of drinking during pregnancy include5:

•
Mental retardation (drinking during pregnancy is the leading cause)

•
More subtle problems with learning, communication, and attention

•
Facial and other deformities

Most alcohol-exposed fetuses do not develop full-blown fetal alcohol syndrome, which consists of mental retardation and facial deformities.  Most infants with alcohol-related congenital abnormalities are born to mothers who drink as few as 2 to 4 drinks in a day and mothers who do not drink daily. 6
Data on illicit drug use by pregnant women in Wisconsin is not available.  In general, Wisconsin ranks about average in past-year illicit drug use, as compared to other states, and 4% of a national sample of
pregnant women report using drugs.7  However, 14% of WI residents 12 and older used cocaine in past-year use 8 which can cause premature labor and low-birth weight babies when used by pregnant women.

Total pregnancies per year in Wisconsin9
70,000

Number of women who report drinking during their pregnancies (15%)
10,500

Number of women who report using illicit drugs during their pregnancies (4%)
2,800

Estimated number of women who report either drinking or using drugs or
  both during their pregnancies and could benefit from services (17%)
11,900

Number of women reported to child protective authorities under the Fetal Protection Law
300

% of the 11,900 women who drink or use drugs during their pregnancies
2.5%

Number of these women who were subjected to a civil action
45

% of the 11,900 women who drink or use drugs during their pregnancies
0.4%

Number of women reported to child protective authorities by healthcare professionals
34

% of the 11,900 women who drink or use drugs during their pregnancies
0.3%


Number of total estimated pregnant women who report either drinking or using drugs
   and receive no services
11,866

% of the 11,900 women who drink or use drugs during their pregnancies
99.7%

(Behavioral Risk Factor Surveillance Survey10)

Current Alcohol and Drug Service Delivery for Pregnant Women in Wisconsin

Only patients with the most severe cases of alcoholism and drug addiction can be identified by their general appearance.  Most women  who put their developing babies at risk from drinking or drug use cannot be identified by objective means.  Even blood tests and urine tests fail to identify many pregnant drinkers and drug users because the tests become negative 8 hours to 3 days after the latest episode of use.

Statewide, there is an undersupply of alcohol and drug treatment slots for individuals with alcohol and drug dependence.  Demand often exceeds supply, frequently resulting in waiting lists.  However, pregnant women who need treatment are given priority, so their wait for treatment is usually a few days at most.11 Under current medical practice and current implementation of Chapter 48 of the WI Children’s Code, only a tiny fraction of pregnant women and developing babies who need help are getting it. In the absence of evidence-based widespread screening measures, women in need of services go undetected during pregnancy.

The most effective way to determine whether most pregnant women are drinking or using drugs is to ask particular screening questions in the context of a warm, caring, and confidential professional-patient relationship.12 Statewide and nationally, few healthcare professionals provide recommended SBIRT services, which are proven to be effective.
Implementation of Evidence-based Screening Brief Intervention and Referral to Treatment Services, SBIRT 
SBIRT (pronounced ESS-burt) stands for screening, brief intervention, referral, and treatment.  Between 1995 and 2007, dozens of government agencies, professional associations, and employer groups have recommended that all patients receive SBIRT services because research has shown that they are effective in reducing drinking and drug use, alcohol and drug-related health and social consequences, and related economic costs.  Because of this research and the need for such services in WI, the US Substance Abuse and Mental Health Services Administration awarded WI a $12.6 million grant in 2006 to implement SBIRT services in primary care and public health settings through the Wisconsin Initiative to Promote Healthy Lifestyles, WIPHL.  WIPHL is administered by the Wisconsin Department of Health and Family Services, and coordinated by the UW Department of Family Medicine.  WIPHL’s primary goals are to enhance delivery of SBIRT services at its participating clinics, and to promote environmental change that will support SBIRT service delivery after grant funding expires in 2011.  Furthermore, the US Center for Medicare and Medicaid Services and the American Medical Association have established new billing codes and reimbursement policies for these services, and these services will be offered to pregnant women as of February 1, 2008, as a part of BadgerCare Plus.

Brief screening involves asking all patients a few simple questions about their alcohol and drug use.  These questions elicit the most accurate information when they are mixed with questions on other health issues, such as tobacco use, diet, and exercise.  Patients whose brief alcohol and drug screens are positive receive full screening – more detailed questions that characterize their drinking or drug use as either:

- Abstinence
This means no drinking or drug use at all in the past year.

- Low-risk use
This category includes drinking that usually does not put individuals at risk for health or social problems.  This category does not apply to illicit drug use, as all use of illicit drugs is risky.  This category also does not apply to pregnant women, as any drinking or drug use poses risk or causes problems for the developing baby.

- At-risk/problem use
This category includes drinking or drug use that poses risk for health and social consequences but excludes individuals who are dependent.  Any pregnant woman who drinks or uses drugs falls into this category or the next category.

- Dependence
Individuals in this category have a brain disease that hinders their ability to control their drinking or drug use.  The affected part of the brain is the pleasure-reward system, which drives eating and procreation for all animals, including humans.  With sufficient drinking or drug use, especially in genetically susceptible individuals, the pleasure-reward system drives drinking or drug use in addition to or instead of eating or procreation.

Brief interventions involve providing feedback and education on risks and consequences of substance use and making a recommendation to quit or cut down; abstinence is always recommended for pregnant women.  These services are delivered using a Motivational Interviewing model.  Patients who anticipate difficulty in changing their substance use are offered additional support, including cognitive-behavioral counseling that helps patients identify and either avoid or manage internal or external factors that often trigger their desire to drink or use.  Follow-up sessions, administered face-to-face or by phone, assess patients’ progress and, if necessary, offer more intensive services.

Referral-to-treatment services are available to all dependent WIPHL patients.  Healthcare professionals are in a position to provide pre-treatment services, which can help build patients’ motivation to address their problems, improve treatment retention and cooperation, and bolster outcomes.

Chapter 48 of the WI Children’s Code is a Barrier to a Successful Public Health Intervention 
The law is hindering provision of SBIRT services in three ways:

1.
The law is hindering the Wisconsin Initiative to Promote Healthy Lifestyles (WIPHL) in providing SBIRT services at its affiliated 20+ clinics statewide. Participating clinics include a wide variety of urban, rural, academic, community-based, community health, and tribal clinics around Wisconsin.  SAMHSA’s ethics policy requires that participating patients be informed of the possible risks of receiving services, which in Wisconsin include being reported to child protective authorities.  Independent of SAMHSA, UW healthcare attorneys advise that failure to provide patients with complete information on risks of participation could invite lawsuits – whether or not clinics are participating in WIPHL.  Most participating clinics report that all of their pregnant patients who were positive on the brief screen have been negative on the full screen after learning of the risk of reporting to child protective authorities.  The exception is one tribal clinic, where the Children’s Code is not applicable, and where we are not experiencing the drop-off in positive full screens.

2.
Medical staff of clinics that do and do not participate in WIPHL report that Chapter 48 of the Children’s Code has made information on pregnant women’s substance use highly sensitive.  Wishing not to put their pregnant patients at risk for adverse legal outcomes, and not to alienate them from receiving prenatal care, many clinics merely advise their pregnant patients not to drink or use drugs without asking them about their substance use or offering additional services.  Thus, the law is having the unintended consequence of reducing quality of care for alcohol and drug problems in healthcare settings.
3.
Many recovering women have reported that they avoided seeking prenatal care while their alcoholism or addictions were active because of fear of legal involvement.  The law is discouraging at least some women from receiving prenatal care, which increases the risk of poor outcomes for mother and baby.
There is additional concern that the law could be having selective effects on particular subgroups of pregnant women.  Economically disadvantaged women are less able to hire attorneys to defend themselves against reports and against having other children removed from their custody.  Studies have documented that healthcare professionals are more likely to assume that people of color have alcohol and drug problems.  Pregnant women of color may be reported more frequently, whereas women of the white majority more frequently engage in risky and problem drinking.  Rural women who are reported under the law may avoid future care because there are fewer options to seek care where they have lost the respect of the staff.

Proposals to modify Chapter 48 of the WI Children’s Code
The most effective way to modify the law would be to exempt health professionals.  If health professionals were exempted, they would be required to honor the Hippocratic tradition of maintaining confidentiality.  Healthcare professionals would be able to provide alcohol and drug screening services as recommended by evidence-based guidelines.  Patients would be able to provide accurate responses to questions on drinking and drug use without fear of legal ramifications, and healthcare professionals could then provide evidence-based intervention and referral services.

If the 2005 data continue to hold true, the practical downside of exempting healthcare professionals from the law would be that 34 pregnant women would not be reported to child protective authorities.  Mitigating this downside is that these individuals might respond to skillfully administered intervention and referral services.  In addition, other helping professionals, family members, and friends could still report these individuals to authorities.

The upside of exempting healthcare professionals from the law is that many thousands of women who drink and use drugs during their pregnancies could receive maximally effective SBIRT services.  The net effect on statewide maternal and neonatal outcomes would be markedly positive.

A less desirable way to modify the law would be to exempt health professionals who are administering systematic SBIRT services.  An advantage of this modification would be that healthcare professionals could still report to child protective authorities patients with obvious and severe alcohol and drug problems.  A disadvantage is that it might be difficult to define legally what services are included as SBIRT services and even more difficult to convince pregnant SBIRT service recipients that the Fetal Protection Law does not apply to them.
Please work with us to modify the Fetal Protection Law,
so that the largest numbers of Wisconsin mothers and
infants can enjoy the best possible health outcomes.
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